Fall 2012

EEOC Issues New Guidance on the Use of
Arrest & Conviction Records in Employment Decisions

7

On April 25, 2012, the U.S. Equal Enebtaining criminal background reports In the twenty years since the Commis-
ployment Opportunity Commissiombout job applicants or employees? sion issued its three policy statements, the
(EEOC or Commission) issued Esforce- No. Title VII does not regulate the a&iVil Rights Act of 1991 codified Title VI
ment_Guidance on the Consideration of qgyisition of criminal history informationdisparate impact analysis, and technology
Arrest and Conviction Records in EMploy- However, another federal law, the Fdl@dde criminal history information much
ment Decisions Under Title VI of the Civil cregit Reporting Act, 15 U.S.C. § 1681 Biore accessible to employers.

Rights Act of 1964, as amended, 42 U.S.Geq. (FCRA), does establish several proce-The Commission also began to re-
§ 2000e. The Guidance consolidates afigtes for employers to follow when thegvaluate its three policy statements after
supersedes the Commission's 1987 &ffain criminal history information fronthe Third Circuit Court of Appeals noted in
1990 policy statements on this issue @§d-party consumer reporting agencies.ita 2007 El v. Southeastern Pennsylvania
well as the discussion on this issue in Sggiition, some state laws provide protébransportation Authority? decision that the
tion VI.B.2 of the Race & Color Discrimiions to individuals related to criminal hisSommission should provide in-depth legal

nation Compliance Manual Chapter. It {§y inquiries by employers. analysis and updated research on this issue.
designed to be a resource for employers, Since then, the Commission has examined
employment agencies, and unions covered , , social science and criminological research,
by Title VVII; for applicants and employees’. IS it @ new idea to apply Title VII'to the,, .+ yecisions, and information about
and for EEOC enforcement staff. use of criminal history information? various state and federal laws, among other

No. The Commission has investigat@gkormation, to further assess the impact of
1. How is Title VIl relevant to the use of N decided Title VIl charges from indysing criminal records in employment de-

criminal history information? viduajs .chaIIe_nging t.he discr.imina.tory US§sions.
' of criminal history information since at

There are two ways in which an enfsast 1969, and several federal courts have o o
ployer's use of criminal history informagnalyzed Title VIl as applied to crimina?- Did the Commission receive input from

prohibits employers from treating job aRmars. Moreover, the EEOC issued three Yes. The Commission held public
plicants with the same criminal recorggjicy statements on this issue in 1987 ametetings in November 2008 and July 2011
differently because of their race, colojggp, and also referenced it in its 2006 the use of criminal history information
religion, sex, or national origin (“disparatRace and Color Discrimination Complin employment decisions at which wit-
treatment discrimination”). ance Manual Chapter. Finally, in 2008, tinesses representing employers, individuals
Second, even where employers ap@@ymmission’s E-RACE (Eradicating Rawith criminal records, and other federal
criminal record exclusions uniformly, theism and Colorism from Employmenggencies testified. The Commission re-
exclusions may still operate to dispropdnitiative identified criminal record excluceived and reviewed approximately 300
tionately and unjustifiably exclude peoplons as one of the employment barrignsblic comments that responded to topics
of a particular race or national origithat are linked to race and color discrindiscussed during the July 2011 meeting.
(disparate impact discrimination). If theation in the workplace. Thus, applyingrominent organizational commenters in-
employer does not show that such an &itle VII analysis to the use of criminatluded the NAACP, the U.S. Chamber of
clusion is job related and consistent wittistory information in employment decicommerce, the Society for Human Re-

business necessity for the position in que®ns is well-established. sources Management, the Leadership Con-

tion, the exclusion is unlawful under Title ference on Civil and Human Rights, the

VII. : . .fmerican Insurance Association, the Re-
4. Why did the EEOC decide to update i 3l Industry Leaders Association, the Pub-

2. Does Title VII prohibit employers fromyjicy statements on this issue? _
(Continued on page 2)
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employer's policy then

provides an opportunity for
an individualized assess-
ment for those people iden-

(Continued from page 1)
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the Nationa! Associatio — Click on “About EEOC” tified_ by t.he screen, to de-
of Professional Bac ) . ] termine if the policy as
ground Screeners, a = Click on “Laws, Regulations, applied is job related and

the D.C. Prisoners Prq
ject.

Guidance & MOUs” consistent with business
. ‘. \ necessity. (Although Title
= Click on “Guidance VIl does not require indi-

— Click on “Enforcement vidualized assessment in

. all circumstances, the use
GUIdaggsjnfggtSR”eIated of a screen that does not

include individualized as-
sessment is more likely to
violate Title VIL.).

e The Enforcement

ance?
o . . . Guidance states that fed-
No. The Commission will continue its and gives examples of situations Whesgy| jaws and regulations that restrict or

longstanding policy approach in this areagpplicants with the same qualifications aE?ohibit employing individuals with cer-

*  The fact of an arrest does not establfgininal records are treated differentiyiy criminal records provide a defense to a
that criminal conduct has occurred. Arrddgcause of their race or national origin e v claim.

i imi iolation of Title VII. ,
records are not probative of criminal coM! «  The Enforcement Guidance says that

duct, as stated in the Commission’s 1990 The Enforcement Guidance explaiRgate and local laws or regulations are pre-
policy statement on Arrest Records. HO\fh_e legal origin of disparate impact analgmpted by Title VII if they purport to re-
ever, an employer may act based on ey, starting with the 1971 Supreme Couilire or permit the doing of any act which
dence of conduct that disqualifies an indjecision in Griggs v. Duke Power Comwould be an unlawful employment practice
vidual for a particular position. pany, 401 U.S. 424 (1971), continuing tider Title VII. 42 U.S.C. § 2000e-7.

*  Convictions are considered reliabiPsequent Supreme Court decisions, [he rpe Enforcement Guidance provides
evidence that the underlying criminal cofVil Rights Act of 1991 (codifying dispay practices for employers to consider
duct occurred, as noted in the Comm[&i€ impact), and the Eighth and Third C{f3, 0 " ing employment decisions based

sion’s 1987 policy statement on Convi€lit Court of Appeals decisions applying, " i1 vecords.
tion Records. disparate impact analysis to criminal re-

cord exclusions.
* National data supports a finding th:i\t . .
criminal record exclusions have a dispargte 1€ Enforcement Guidance explainSgy o4  EEOC Decision No. 70-43
impact based on race and national origiifW the EEOC analyzes the job relagfbw) (concluding that an employee’s
The national data provides a basis for (f8d consistent with business necesgfi-parge due to the falsification of his
Commission to investigate Title VII dispaztandard for criminal record exclusiong et record in his employment applica-
rate impact charges challenging crimin@d Provides hypothetical examples intgfs, giq not violate Title VII); EEOC Deci-
record exclusions. preting the standard. sion No. 72-1497 (1972) (challenging a
. . . * There are two circumstances in whigtiminal record exclusion policy based on
) oné ev(i)t“hcé %:iﬂﬁg;iiégf‘é ?:;Cr:gg? Ie(;/?pe Commission believes employers magrious crimes); EEOC Decision No. 74-89
n}wlent will not be job related and consriJstZ%?nSiStemly meet the job related and cqti974) (challenging a policy where a fel-

. . . sH;tent with business necessity defense: ony conviction was considered an adverse
with business necessity and therefore wi

. . . i i imi tor that would lead to disqualification);
violate Title VII, unless it is required by ~The employer validates the crimindfC o ’
federal law. conduct exclusion for the position in queSEOC  Decision  No. 78-03  (1977)

tion in light of the Uniform Guidelines ofchallenging an exclusion policy based on

_ Employee Selection Procedures (if there/@0ny or misdemeanor convictions involv-
7. How does the Enforcement Guidancgata or analysis about criminal conduct #§ moral turpitude or the use of drugs);

differ from the EEOC's earlier policy rejated to subsequent work performancefffOC  Decision  No. 78-35 (1978)
statements? behaviors); or (concluding that an employee’s discharge

The Enforcement Guidance provides The employer develops a targetW s reasonable given his pattern of crimi-

i i I | behavior and the severity and recent-
more in-depth analysis compared 10 Bgreen considering at least the nature of s of his criminal conduct) y
1987 and 1990 policy documents in S€fime, the time elapsed, and the nature,o '

2 .
eral respects. the job (the three factors identified by thé*/9 F-.3d 232 (3d Cir. 2007).
e The Enforcement Guidance discusse@urt in Green v. Missouri Pacific RailSource: www.eeoc.gov

disparate treatment analysis in more detf@ad, 549 F.2d 1158 (8th Cir. 1977)). The

6. Is the Commission
changing its fundamen-
tal positions on Title
VIl and criminal record
exclusions with this
Enforcement Guid-

-l-.-l“
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