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Spotlight on.......Do You Have | *? X
(Internal Investigations

Intelligence) Y

In the fall of 2013, many Kansans were glued tarthe How to Begin?
television sets as the Kansas City Chiefs staedir season Unlike the Dolphins and the NFL, many employers do

with nine straight wins. Even with this excitememst a few not have the resources to hire an outside firmniestigate

miles away, many of us at the Kansas Human Rigbtsr@is- g|legations of harassment, and are unsure howoizepd when
sion (KHRC) were following a different professiorfalotball 5, employee complains of bad behavior.

team, the Miami Dolphins, and not because of theéi-loss

The steps to an effective investigation begin ketbe
record.

) o first complaint is received with the employer takireasonable
~ Instead, we were reading reports that Miami Dolphifyre to prevent and promptly correct harassmermconling to
offensive lineman Jonathon Martin left the teamGmtober 28, ihe U.S. Equal Employment Opportunity CommissioBQE),
2013 due to alleged harassment by fellow teammad®ieR “sch reasonable care generally requires an emptoyestab-
Incognito. It was widely reported that Martin wasbjected t0jish, disseminate, and enforce an anti-harassmelitypand
a broad range of offensive behavior including resliars, racial complaint procedure and to take other reasonabjgssb pre-

epithets, inappropriate physical touching, lewdtges, andyent and correct harassment.”
vulgar taunts about his sister and mother. Thiglémts report-

edly took place in the Dolphins’ workplace, incladithe prac-
tice field, locker room
and team airplane,

well as social settin
away from work. Th
alleged harassing beh
ior took the form of in
person conduct, i.q.
“jokes” and “banter”
telephone conversatiorys,
voice mails, and texts.

Employers should create, make readily available, an
enforce anti-harassment poli-
cies and complaint procedures.
Employers should provide
every employee with a copy of
the policy and complaint pro-
cedure, and re-distribute it
periodically. Some organiza-
tions prefer to distribute their
policies annually. Many or-
The EEOC provides that an anti-harassment policy and | ganizations ask their employ-
~ | complaint procedure should include, at a minimum, the follow- | ees to sign an acknowledge-
The  behaviof ing points: ment that they have received

reportedly permeatlnf. A clear explanation of prohibited conduct; and understood the policy.

the Dolphins’ offensivg A that eml ho mak Laints of h The Dolphins in 2013 distrib-
line is not unlike man Ssurances that employees wno make complaints of nar ass- uted a Workplace conduct p0|_

discrimination com ment or provide.informat.ion related to such complaints will icy to all players and asked
plaints filed with thd be protected against retaliation; that they sign an acknowl-
KHRC. « A clearly described complaint process that provides accessi- | edgement form stating they
The Dolphing ble and multiple avenues of complaint; understood the policy.
requested the Nationpl  Assurance the employer will protect the confidentiality of In addition to distrib-
Football League (NFL harassment complaintsto the extent possible; uting policies to each individ-

to investigate the allegg- . : ual, many companies post
tions. The NFL, in turr * A complaint process that provides a prompt, thorough, and ’ y P P

hired an outside law firr impartial investigation; and them in central locations, such

: . . as break rooms or beside time
to independently invest}*  Assurance that the employer will take immediate and appro-

' . . hen it d . hat h clocks, and include them in
gate and report the priate corrective action when it determines that harassment employee handbooks. In the
findings. has occurred.

digital age, policies can be
(Continued on page 2)
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Internal Investigations (continued from page 1) With the KHRC. The KHRC received 43BHRC (within 6 months) and the EEOC
employment retaliation complaints durin@vithin 300 days of the last date of harass-

made available on company intranet wehis period, far outdistancing the seconaent).

sites or computer networks. place basis of disability with 260 in-
stances. Also, it is not uncommon for the

Puzded About KHRC to find “probable cause” on the shhbh?
~uzzed AboUt retaliation charge while the initial allega- ~ Some employees may ask that
Policies? tion is found “no probable cause”. their complaint be kept entirely confiden-

The employer should make it EEOC Regional Attorney John dial. From a practical standpoint, it would
clear in easily understood language thahéndrickson said. “We are focused ¢iicult to honor this type of request. Itis
will not tolerate harassment based on aftting an end to retaliation. Federal layic! © keep allegations confidential to
of the prohibited categories. The Kansggarantees everyone the right to comp%ﬁ extent possible. To conduct an effec-
Act Against Discrimination and/or theyhen she believes job discrimination ha4c nvestigation, the employer will likely
Kansas Age in Employment Discriminasccurred. The EEOC will support emplo need to reveal or ask certain information of
tion Act prohibit harassment in employses in exercising the rights Congress ﬁ%‘é alleged harassgr or witnesses.
ment because of race, religion, color, sgXaranteed them.” On occasion an employee may
B e lon), . Theretore, the EEOC aciselehOl Arasement o o supervscr, b hen
retalia{tion Disc'rimination base,:d on, g‘- anagement should undertake whate vt ervisor should not comply Wit.h the
netic screéning and testing is also proh gasures are necessary to ensure thafggfjest as not investigating risks incurring
. L9 [liation does not occur. For example S
ited. Organizations should also be awar nployer liability. The employer must

. when management investigates a co . . .
of local ordinances. qu examplg, .the _C| aint of harassment, the official who Larry out its duty to investigate.
of Lawrence prohibits discriminatio

rviews the parties and witnesses should

based on sexual orientation and gen . - o N .
identity. Some employers opt to prohi .irtmnd these individuals about the prohibi L et the | nvestigation Begin

offense behavior based on categories Qﬁguljggllgst Sgrelj::ggme'm Ig/l?::r?tergeer!f The employer should start a
in law, such as sophomoric or “toxic” bex " rr T - Iari)na):wt and W?{rompt, thorough, and impartial investiga-
havior directed towards others not based 9 P fion once a complaint is received. The

o, : ness during and after the investigation dQient of the investigation will depend on
on a prohibited basis. ensure that such decisions are not baseq % dividual circumgtances P
The policy should protect eMretaliatory motives.” )

ployees by prohibiting harassment by eve- In addition, it may be necessary
ryone in the workplace and non-employees , for the employer to take temporary action
who come into contact with employees, The Complaint Process so that additional alleged harassment can-
such as customers or delivery personnel. The complaint process should ngpt occur. For example, the employer may

Employers can emphasize
importance of the policy and heighten
awareness by the organization’s leader
top management issuing it. The poIi(E

ter the filing of complaints by creatingiake scheduling or supervisory reporting
ﬁrriers. Rather, the process should facflhanges so the parties do not come into
tate the filing of complaints. For exampléontact. Other measures may include plac-
e employer is obligated to investigateirg the alleged harasser on temporary, non
should also encourage employees to re plaint, no matter how it is receiveddis_ciplinary leave while th_e investigation
bad behavior before it reaches the threg‘ﬁi-tten’ verbal, e-mail, etc. The employé in process or transferring the alleged
olds of severe or pervasive. (Likewisgnould also provide alternative complaihgrasser. The complainant should not be
employers should investigate reported gpntacts.  As such, the employer shouryoluntarily transferred, shifts changed,
fenses, even if they don't initially appeﬁOt require the employee to solely rep@c. as these types of changes might consti-

| arassment to that individual’s supervistite retaliation.

to be illegal.) because the supervisor might be the ha The i i hould b bi
: - e investigator should be unbi-
the pOIiCIiEGeronees should be trained qRsser or the employee might feel uncosed and base recommendations on the

fortable reporting harassment to the suppivestigative facts. The alleged harasser

visor for a variety of reasons. It is advighould not supervise the investigator or
Retaliation able for the employer to provide complaiffave any direct or indirect control over the
No policy is complete withouCONActs outside the employee’s chain iffiestigation or its recommendations.

clearly forbidding adverse treatment GPMmand, such as designee(s) in human

employees who complain of or participat§SOurces or other superviso_rs_. The em-
in iFr)weystigations of hgrassmentﬁnterngll oyer should also make provision for em- Who, What, When, Where, How?

with the KHRC. with the EEOC. or wit loyees in outlying offices or second and If necessary, the investigator
local human rélations commiss,ions jird shifts to have access to complagsould interview the complainant, the al-
Fiscal Year 2013 (June 12, 2012 — J'u|y@ntacts. leged harasser, and any witnesses or others
2013), retaliation was the most cited rea- The policy should also contailf/ith rélevant information. The investiga-
son for filing an employment Comp|aiﬁﬂf0rmati0n about filing deadlines with the (Continued on page 4)
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You Decide Case Study

Grace (not her real name) works for a small manufaty plant in Any-
town, Kansas. Grace is Hispanic and is marrieahnté\frican American.
Together they have one son.

The manufacturing plant has 100 employees. Thiehanassment policy is dis-
tributed to all employees annually. Employeesraaired to sign an acknowl-
edgement that they understand and will abide bypthleey. Human resources
tracks the signature forms to make sure acknowleegés are received from all
employees.

The anti-harassment policy prohibits harassmen¢das national origin and race, as well as sev-
eral other bases. The policy directs employeagport harassment to their supervisor, the human
resources department or to the president of thgpaag and provides contact phone numbers. The
policy does not require complaints to be submitteavriting. The policy promises that all com-
plaints will be investigated quickly, in an unbidsmanner, and discreetly. The policy prohibits
retaliation against employees who report harassoreatt as witnesses in the investigation.

Grace alleges that she is being subjected on aostldaily basis to derogatory names, “jokes”, and

comments from two co-workers about herself, hesbland, and her son. Grace complains that the
co-workers perform the harassment in front of tkejervisor. Grace has found “jokes” taped to her
locker door. Grace says the treatment demonstbégedry against Hispanics and African Ameri-

, cans. Grace is especially offended that racigtgakre told about her son. The treatment began im-
Y. mediately after Grace’s co-workers learned aboutfdmmily through casual conversations and pic-

' tures. The treatment has continued for five mofrhr® July 2013 to December 2013.

Grace complained to her supervisor on numeroussamts about hostile comments from the co-workerslanember 2013
and again in December 2013. Grace says the sgpes/response has been that the co-workers arégug fun. The su-
pervisor has the authority to make tangible empleyhaecisions as he hired Grace for her curreritipos

Grace telephoned the Human Resources Manager &mmderns” in December 2013. The Human Resourcadder told
Grace to put her complaint in writing. Grace trtedollow up with the Human Resources Managerduging her complaints
in person. The Human Resources Manager told QGtadeshe needed to make an appointment, he cotlthke her com-
plaint, and Grace would have to submit the complainnriting. The Human Resource Manager acknogdsdthat Grace
repeated the same complaints that she previousightened about, including naming the co-workeralkged harassers, and
reporting that she previously complained to heresuvgor many times, and the supervisor was a wstnes day later Grace
submitted her complaints via e-mail to the Humasdeces Manager.

The Human Resources Manager asked Grace's supetwisovestigate. Grace’s supervisor reported teatuestioned the
two named co-workers and they denied making thensfi’e remarks. The supervisor did not talk toc&rar any other co-
workers. The Human Resources Manager feels tlegt ihve not determined if a violation of the Kansas Against Dis-
crimination occurred.

Grace reports that she constructively quit herijpbanuary 2014 due to the almost daily harassemahtbecause the company
did not respond to her complaints. She filed amlamt with the KHRC.

You determine:
(_) Yes, the employer had an effective complaintess.

(_) No, the employer did not have an effectivenptaint process.

(Continued on page 4)
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Internal Investigations (continued from page 2) The investigator may also need to asses#ten reprimand, to transfer, to suspen-

the credibility of the parties. sion, to discharge. Training is an impor-
tor should document each step of the in- tant option. The corrective action should
vestigation. The investigator should ask Making a Determination stop the harassment and prevent it from
open-ended questions such as: occurring again.

Of the complainant: Who com- : Management should make a de- The EEOC recommends that
mitted the alleged harassment? Who g%mgatlorr: as ttr? whethetr. h?_rassr_nent Qfeasures be taken to correct the harass-
witnesses?  What exactly happene ‘(;ed V\{en t? |dn_}/f(_es ||ga lon 1S COlRents impact on the complainant. Exam-
What was said? When did it happeﬁ. ed. [t may be difficult to come to les might include an apology from the
Where did it happen? How often? We?gncluswe decision due '[O.COI’ltI‘adICtO rasser, monitoring treatment of the com-
there other victims? Is there physical e I_atements or the lack of witnesses. &ginant to ensure that retaliation does not

ck of eye witnesses does not necessaflly, | .= ..

dence, such as notes, e-mails, IOhOut;dercut the allegations because harass-

gr?fent often occurs when no one else can
_ Observe it. A written report should be Summary

Of the alleged harasseihat is finalized. The parties should be informed Employers should take care not
your response to the allegations? If tBPmanagement’s determination. to “fumble the ball” when it comes to ad-

accused says the allegations are false, why . .
would complainant be mistaken or lie? If management cannot reach dressing harassment in the workplace. An

Who are witnesses or others with releVfﬂﬁtermination, the employer should takéfective anti-harassment policy and com-
information? preventative action, such as training or @aint process are important tools in mak-

] ) distribution of its anti-harassment policyg the workplace better for all employees.
Of witnesses or others with relesng complaint process.

vant information: Who else saw or heard

what happened? What did you see or . .

hear? When did this happen? Where did Corrective Action

it take place? If the employer determines that
In order to maintain the pledgBarassment happened, the employer

that the complaint will be kept confiderfhould take immediate and appropriate

tial to the extent possible and avoid staf@rrective measures. Discipline should be

ing rumors, the investigation should g¥oportionate to the harassment. Reme-

limited to those that need to be involvedial actions can range from an oral or

graphs, texts, or social media postin
Did touching occur?

Source: www.eeoc.gov: “Enforcement GuidanceWoarious Employer Liability for Unlawful Harassmiglmy Supervisors” and
“Questions and Answers for Small Employers on Eipgtd.iability for Harassment by Supervisors”

(Continued from page 3)

You Decide Case Study Conclusion

No, the employer does not have an effective comippaocess. The supervisor, an eye witness, didaport Grace’s
complaints (or take steps to stop the harassing\wet). Also, the company did not initiate any éypf review or investigation
at first contact. Even though Grace contacteddmgnated Human Resources Manager, and was @msisther allegations
on more than one occasion, no investigation wamakien until the complaint was submitted in wgtinThe company de-
layed starting the investigation until the complaimas received in writing. The company also selbete inappropriate investi-
gator, the supervisor who allegedly witnessed #mradsing behavior but did not report it or takeoacto stop it. The investi-
gation was incomplete as only the alleged harasgers interviewed and no one asked Grace if theghtnbe other witnesses
or physical evidence of the “jokes”. The compatily Isas not concluded their investigation desplite passage of a significant
amount of time.

In conclusion, the employer did not exercise raabte care to prevent and correct harassment.



