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Spotlight on.... "\
...Pregnancy Discrimination (7%=

All too often one of the happieluded maternity issues.
You Decide Case Stud est times in any woman’s life-
time, the pregnancy and birth ofE . -
; - xclusionary Policies and Prac-
When Martha Anderson (not her real name), afhild, can be marred by illegai tices are Prohibited
assistant manager at a large-chain pizza restalent discrimination, either purposeful
came pregnant in April, her doctor ordered hertoot OF unintentional. The Kansas Act _
work more than 8 hours a day. Despite her doctord9ainst Discrimination (KAAD) ~ K.AR. 21-32-6(a) provides
request, the restaurant's manager continued tedsch Prohibits sex discrimination irthat any policy or practice which
ule her to work 10 hour days and 15 hours on Sunda mployment and through thexcludes applicants or employees

Then a district manager intervened, and for a mbeth Kansas Administrative Regulabecause of pregnancy is prima
work restrictions were met. But in June, her haoes tions bars discrimination basefdcie discrimination. For exam-

creased. on pregnancy in the workplace. ple, refusing to hire or promote a

Later that month she began having contractiorss, an !N 1988, the Kansas Suprenf¥egnant female for the sole rea-
her doctor ordered bed rest. Because she had avatke Court found inKansas Gas and SOn of her pregnancy would be a
the restaurant less than a year, she was ineligider Electric Co. v. KCCR, 232 Kan. basis to allege discrimination.
the Family Medical Leave Act (FMLA), but she was 763 that adverse actions involv- “Maintaining a blanket policy

assured by her district manager that she could have Ng maternity leave rights andgainst hiring pregnant women is
job back after the birth of her child. related rights as established lyclear violation of the law,” said

Kansas Administrative RegulaEEOC trial attorney Nedra
Hons constituted sex discriminacampbell regarding the EEOC's
tion under the KAAD. suit against Weight Watchers
At the federal level, Title viiunder the Pregnancy Discrimina-
ing she would receive two weeks leave after nin®f the Civil Rights Act prohibitstion Act. _In this particular case,
months, but the human resources department said ti#x discrimination in employthe EEOC alleges a pregnant ap-
information was wrong; she would be eligible for long- Ment. The Pregnancy Discrimplicant, who was a long-term
term disability after 60 days. Then in August, sies nation Act (PDA)  of 19780I|ent of Weight Watchers who
allegedly told she would not be eligible until af@0 2amended Title VIl to clarifyhad successfully met and main-

days, and human resources would send the paperworieregnancy discrimination in emiained her weight goals and was

Over the next few months, she had a series of co
fusing conversations with the human resources tlepa
ment, while waiting for paperwork dealing with her
pregnancy-related disability. She received aiedtat-

) loyment was also prohibite@ncouraged to apply for a group

Three months later, on November 1, she flnall)gnder Title VII. leader positon by her own
received the forms from her employer. As she was ... Weight Watchers group leader,
filling them out, she discovered that she was tigi-e Pregnancy discrimination as told that Weight Watchers

fired—-months ago. discrimination charges filed with

would not consider her further for
: - : the U.S. Equal Employment Op;
Her employer argued it was an administrative over- rtunity. Commission increaseﬂqe job.
sight that the company’s human resources departm ? y
did not realize that she had been terminated montil%

154 percent from Fiscal Year
earlier. Thelpizza chainlargued the fing of A 97 to Fiscal Year 2010. EEOEqual Terms and Conditions for
was perfectly proper. The company’s handbook dtate

monetary benefits (the amount of Pregnancy As Temporary
that employees ineligible for FMLA could apply for | o'oY paid to complainants by Disabilities
. i ployers), not including litiga-
and receive an additional leave of absence up to

days. It would have been normal policy to ternenat ion, totaled $18 million in Fiscal ;
yS. policy Year 2010. 16 percent of the K.A.R. 21-32-6 (b) establish-

Anderson if she was unable to return Fo work aBer KHRC “probable cause” employes that disabilities related to preg-
(Continued on page 2) ment findings in FY 2011 in-

(Continued on page 2)
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(Continued from page 1) vacation calculation, pay increas- —
es and temporary disability bene-days, the company maintained.
nancy or childbirth are considfits.

Fred for JF’b't:?I.'?ted pdurF;]OS‘TgSO The EEOC in August settled 'What is your determination?
emporary disabiities, and Shollgomplaints for $80,000 wherein a () yes, Anderson was discriminated against bexaiis
be treated on the same terms afinpany’s pregnant workers fu)ar prégnancy. 9

conditions as other temporaryere treated unequally compared e :
disabilities.  Employment politg others with medical condi- () No, Anderson was not discriminated against bsea

cies, procedures and benefifgns |n these instances, the em.Of her pregnancy.

addressing temporary disabilitie@Oyer required pregnant female Why?
shall be applied equally to pregyorkers to pay for their own

nancy or childbirth as they are tgregnancy-related medical ex- Vi B G a S
other temporary disabilities, iNpenses, whereas they paid for the

cluding terms and conditionsaypenses of employees with other
Therefore, if an employer allowsyegical conditions.

(Conclusion)

leave for temporary disabilities, (X) Yes, Anderson was discriminated against bezafsher
then equal leave for pregnancy or pregnancy.

childbirth is required under theQuestionable Terminations and

regulation. Reasonable L eave When asked by an investigator whether they trie@d-

The PDA contains similar commodate Anderson by giving her additional leaenpa-

provisions. For example, an em- K.A.R. 21-32-6 (c) provides ) MEREEEEINES e qet [S2IEE L7 Ee 500 €
ployer may not single out pregthat terminations of temporarily ggﬁ] g (B2l S RS [raviEs i 42 empleyEzl
nancy-related conditions for spelisabled employees based on |.f : ired to do a lot modnder th
cial procedures to determine ansufficient or no leave is dis- n fact, a company Is required to do a lot modnder the

. - . o . Minnesota Human Rights Act*, as well as the Amargaith
employee’s ability to work.criminatory if it has a disparate Disabilities Act, an employer must provide a readde ac-

However, if an employer_ requiregnpact on employees of one SeXeommodation to a pregnant employee, regardlesseotom-
its employees to submit a do@nd is not justified by business pany's handbook.

tor's statement concerning theffecessity. If a pregnant employee cannot perform her curdenies
inability to work before granting ¢ A R. 21-32-6 (d) goes on to 'because of a disability, the employer must detezminether
leave or paying sick benefits, thgaie that childbearing must bethere is another job available that the worker dquerform,
employer may require employegs,nsidered by the employer to beWith or without a reasonable accommodation. Ifeheloyee
with  pregnancy-related condiy justification for a leave of ab- can't be reassigned, the employer must consideimmathe
tions to submit such statements.qance for female employees for adisabled employee on a leave of absence, to alwtihfe

The PDA provides that if ameasonable period of time, and employee_s fetumn _to W(_)rk within a reasonable t'me'_
employee is temporarily unablthat female employees, following tendTehde |2:\7:v623||3 E:lggtig?)‘(’)eseagg:nedur:gitegtzgré'srﬁ;n_i
to perform her job because Qfmldbwth and upon S|gn|fy|.ng employer can show that providing an accommodationldv
pregnancy, the employer muster intent to return to work with- create an undue hardship, it doesn't have to peowite.
treat her the same as any other a reasonable time, shall be Itis likely that allowing And to return tork Id
temporarily disabled employeeeinstated to her original job or to 15 Ty T &8 0WIng Ancierson t retuirn ek wou

. . . . not have caused the company an undue hardshiplefart-
For example, if the employea position of like status and with- mant noted. The chain has hundreds of employessyieral

allows temporarily disabled emeut loss of service credits, senior- locations, and could probably have found a spohfar even
ployees to modify tasks, perforrity or other benefits. if it needed to fill her current job while she was leave, the
alternative assignments, or take \ynen evaluating business department concluded. If no assistant managetipasiwere
disability leave or leave Withouhecessity and reasonablenessavailable, thg company could have offered hgr apavable
pay, the employer must allow afhnsideration must be given to or lesser position as a temporary accommodation.
employee who is temporarilyye nature of the employee’s du- The Minnesota Department of Human Rights foundpro

disabled because of pregnancy ; _able cause to believe the pizza chain had violdtedHuman
do the same. ﬁ%s, the importance to the opefg Rights Act by terminating Anderson instead of afiéng to

. tion (.)f the employer's busme_ss, accommodate her pregnancy-related disability.
Any employer providedthe size of the employer, availa- . : :
In a negotiated settlement, the pizza chain agtequo-

health insurance must cover epmty qf_temporary workers and vide Anderson with $15,000 in back pay. It denigsngdo-
penses for pregnancy-relatgdb-shifting of other employees, ing.

conditions on the same basis psactices utilized for absences not
other medical conditions. Emrelated to pregnancy and child-
ployees on leave because of prdgrth, etc. There may be other

nancy-related conditions must heonsiderations. * and the Kansas Act Against Discrimination
treated the same as other tempo- |, addition, almost all leaves The above case study was provided by the
rarily disabled employees fopt 5phsences due to pregnancy can Minnesota Department of Human Rights

accrual and crediting of seniority, (Continued on page 3)
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(Continued from page 2)

be reasonably accommodated after evalGat-
ing what the employer would do if the peg- ()
son otherwise became ill or had other %
sonal reasons for leave, and reviewing the
cost, difficulty and timeline for advertisin
interviewing, hiring, and training a replac@g (b)
ment. %
Employers may not require that matergi-
ty leaves begin or end at predetermi%d
times, without regard to individual capabili
ties and demands of the particular job. %

The PDA also establishes leave staﬁg-
ards. The PDA requires that pregnant egn-
ployees be permitted to work as long as they
are able to perform their jobs. Pregnaht
females cannot be summarily required%o(c)
stop working or commence early mater
leave when they are able to perform their
job functions or due to unjustified “fe:%
protection policies”.

In September, the EEOC filed suit alle% ()
ing a restaurant manager asked a preg@@nt
employee to resign and told her that she
could not work beyond the seventh mont%f
pregnancy, despite the fact the employee
never complained that she was unableégo

Page 3

Z\;%%%%%%%%%%%%%%%%%%%%%%%

Kansas Administrative Regulation 21-32-6 Pregnancy and Childbirth

%

A written or unwritten employment policy or ptize which excludes fror@
employment applicants or employees because of pregnis prima facie@ﬁ
discrimination.

Disabilities caused or contributed to by prewa miscarriage, abortio&
childbirth and recovery therefrom, are for all jadtated purposes, temp
rary disabilities and should be treated as sucleundy health or temp(%
rary disability insurance or sick leave plan aua#ain connection Wiﬂ‘%
employment. Written or unwritten employment padicend practices in%
volving matters such as the commencement and duoraii leave, th
availability of extensions, the accrual of senip@ind other benefits an
privileges, reinstatement, and payment under aajtther temporary disa-
bility insurance or sick leave plan, formal or infwl, shall be applied t%
disability due to pregnancy or childbirth on thensaterms and conditior%
as they are applied to other temporary disabilities

Where the termination of an employee who isperarily disabled is%
caused by an employment policy under which insigffic or no leave is%
available, such termination is discriminatory ihds a disparate impact ﬁ
employees of one sex and is not justified by bissimecessity. %

2

Childbearing must be considered by the empltyére a justification for
leave of absence for female employees for a reasomeeriod of time.
Following childbearing, and upon signifying herent to return within a%
reasonable time, such female employee shall betedéd to her job or to
position of like status and pay without loss ofvees, credits, seniority o%
other benefits.

%
carry out her duties and her doctor ne®er§ 8 8 § § 8899988998888 %9%8% %

provided any work restrictions. The restg
rant manager contended he was protegting
the pregnant worker and the fetus.
sponse, Jim Sacher, EEOC regional attogne
said, “Federal law protects the right jof
woman to remain gainfully employed durig

SSACASAS,

her pregnancy. The Supreme Court
made clear that the decision whether a
nant woman should work rests with
She alone, and not the employer, is resgo
sible for making decisions that affect
safety and that of her child.”

Other Trends

Pregnancy discrimination complaift
often allege termination either shortly af
notifying the employer of the pregnancyfjor
during maternity leave. Such actions pre-

More laws and regulations than the ones reviewed here
may apply to pregnant employees.

Read more at www.eeoc.gov. Click on the
Pregnancy link.

Learn more about the Americans with Disabilities Act
Amendments Act (ADAAA) at www.eeoc.gov.

The Family and Medical Leave Act (FMLA) applies in many
situations. See more at www.dol.gov/whd/fmla.

sumptively constitute a violation. In ojpe

case, the EEOC filed suit in Septemper
where an employee was allegedly fi
within hours of notifying her employer

her pregnancy. An EEOC representafive
said, “It is a severe injustice to terminate
employee based solely on the fact that she is
pregnant.”

B 53




SPECTRUM—FALL 2011 Page 4

Conclusion

Years ago, a sponsor of the PDA stated, “The esittirust...behind this legislation is to guarant@enen the basic right to par-
ticipate fully and equally in the workforce, withtodenying them the fundamental right to full papation in family life.” Thirty-
three years after the passage of the PDA, theds grmain the same.

Credits: U.S. Equal Employment Opportunity Webgitesw.eeoc.gov) and Chief Legal Counsel Brandorefdyretired

Pregnancy Floor and Ceiling Analogy

Case law holds that federal law sets a minimumrfledow which benefits, i.e. maternity/child begritteave, etc. may not fahot
a ceiling above which they cannot rise. So, ifestaor municipalities grant higher levels of betsefor females in such cases then
that is entirely allowable.

The Kansas Act Against Discrimination (KAAD) grartigher standards for maternity leave and otheefitsh The Kansas Su-
preme Court held that providing preferential letreatment for a woman recovering from childbirthifiat the leave may be more
than that given to a male employee with a tempodisagbility is perfectly allowable. Therefore, ifnployers don't give necessary
leave time, and/or reinstatement to the samekerdmployment, then there is a disparate impadeomales who lose their jobs,
etc., while gone for delivery and recovery, and fhipacts women adversely due to their sex, sirmmen give birth and will ex-

perience these kinds of absences more than memnadjgne



