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The Supreme Court Decidesthe New Haven Firefighter Case

By Michael C. Dorf parate treatment cases are diffen multiple-choice test, whiclwould have been vulnerable to
Excerpted from FindL aw.com cult for plaintiffs to win, be-accounted for sixty percent of Btigation by the African-
The Supreme Courfause there will rarely be test-taker's score, and an orAmerican firefighters, com-
handed down the most cIoseI;?—m(’king gun demonstratingxam, which accounted for thplaining about disparate impact
watched case of the currefitentional discrimination. remaining forty percent. Undediscrimination; yet, having
Term: Ricci v. DeStefano  Accordingly, plaintiffs oftenthe city's rules, pron_"notionS/oided the test resul_ts, _it had
Ricci posed a difficult questiorbring the second sort of clainfould only then be given tdeen sued by other firefighters
of employment discriminatiordisparate impact. To oversinfhos€é who ranked among thelaiming that theyhad thereby
law: When can an employeplify somewhat, a disparatéPP thrge test-takers. AIthoughuffere_d 'd|s'.par'ate treatment
toss out the results of a promémpact plaintiff must show thaflX Afrlcan-Amerlcans egrnedace discrimination. Thus, the
tion test because those resuttse challenged selection mechB2SSINg Scores on the lieutedepartment found itself be-
favor white over minority ap-nism disproportionately under@nt's test, and three passed tineen a rock and a hard place.
plicants? selects members of his or h&APtAIN's test, none of these was The |ower courts credited
The Court ruled 5-4 for th&roup. If that showing is mademong the top scorers eligiblgs reasoning, but the Supreme
eighteen white (including ondhen the burden shifts to thior prolmotlonftto anyhof tbr:faCourt did not. An employer
Hispanic) firefighter p|aintiffs_employer to show that the us%pen Spts' After much publigoes not face a Hobson's
Title VIl of the 1964 Civil Of the test or other selectiofiiscussion, the departmeRfoice, Justice Kennedy said
Rights Act offers two mainMechanism was justified by therefore decided not to use thgr the Court, because the aim
avenues for plaintiffs complainf@ture of the job or business #§st results. o of avoiding disparate impact
ing about discrimination in hir-guestion. When the white firefighterditigation can be a defense to a
ing, promotion, or the condi- In Ricci, however, the twoho would have been eligibleharge of intentional discrimi-
tions of employment. First, dheories of liability were infor promotions according to theation. But he added that an
plaintiff who can directly proveconflict. original test results sued, allegmployer cannot merely assert
ng disparate treatment, tha fear of litigation. Instead, for

that the employer used an im- In late 2003, in order td X
permissible criterion—such agecide who was eligible fc)department asserted Title Vihe defense to succeed, there

race or sex—in a covered e . ; Zﬁelf as a defense: Thg eramust be a "strong 'b_asis in gevi—
| t decisi il bri ﬁnomqtlons to lieutenant aNfhent pointed out that if it hadlence" to fear liability for dis-

ployment decision will bring acaptain, the New Haven flr%im ly used the test results, jtarate impact

disparate treatment” case. Digtepartment administered a writ- P ' pact.




