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On April 25, 2012, the U.S. Equal Em-
ployment Opportunity Commission 
(EEOC or Commission) issued its Enforce-
ment Guidance on the Consideration of 
Arrest and Conviction Records in Employ-
ment Decisions Under Title VII of the Civil 
Rights Act of 1964, as amended, 42 U.S.C. 
§ 2000e. The Guidance consolidates and 
supersedes the Commission’s 1987 and 
1990 policy statements on this issue as 
well as the discussion on this issue in Sec-
tion VI.B.2 of the Race & Color Discrimi-
nation Compliance Manual Chapter. It is 
designed to be a resource for employers, 
employment agencies, and unions covered 
by Title VII; for applicants and employees; 
and for EEOC enforcement staff. 

 

1. How is Title VII relevant to the use of 
criminal history information? 
 There are two ways in which an em-
ployer’s use of criminal history informa-
tion may violate Title VII. First, Title VII 
prohibits employers from treating job ap-
plicants with the same criminal records 
differently because of their race, color, 
religion, sex, or national origin (“disparate 
treatment discrimination”). 

 Second, even where employers apply 
criminal record exclusions uniformly, the 
exclusions may still operate to dispropor-
tionately and unjustifiably exclude people 
of a particular race or national origin 
(disparate impact discrimination). If the 
employer does not show that such an ex-
clusion is job related and consistent with 
business necessity for the position in ques-
tion, the exclusion is unlawful under Title 
VII. 

2. Does Title VII prohibit employers from 

obtaining criminal background reports 
about job applicants or employees? 

 No. Title VII does not regulate the ac-
quisition of criminal history information. 
However, another federal law, the Fair 
Credit Reporting Act, 15 U.S.C. § 1681 et 
seq. (FCRA), does establish several proce-
dures for employers to follow when they 
obtain criminal history information from 
third-party consumer reporting agencies. In 
addition, some state laws provide protec-
tions to individuals related to criminal his-
tory inquiries by employers. 

 

3. Is it a new idea to apply Title VII to the 
use of criminal history information? 
 No. The Commission has investigated 
and decided Title VII charges from indi-
viduals challenging the discriminatory use 
of criminal history information since at 
least 1969,1 and several federal courts have 
analyzed Title VII as applied to criminal 
record exclusions over the past thirty 
years. Moreover, the EEOC issued three 
policy statements on this issue in 1987 and 
1990, and also referenced it in its 2006 
Race and Color Discrimination Compli-
ance Manual Chapter. Finally, in 2008, the 
Commission’s E-RACE (Eradicating Ra-
cism and Colorism from Employment) 
Initiative identified criminal record exclu-
sions as one of the employment barriers 
that are linked to race and color discrimi-
nation in the workplace. Thus, applying 
Title VII analysis to the use of criminal 
history information in employment deci-
sions is well-established. 

 

4. Why did the EEOC decide to update its 
policy statements on this issue? 

 In the twenty years since the Commis-
sion issued its three policy statements, the 
Civil Rights Act of 1991 codified Title VII 
disparate impact analysis, and technology 
made criminal history information much 
more accessible to employers. 

 The Commission also began to re-
evaluate its three policy statements after 
the Third Circuit Court of Appeals noted in 
its 2007 El v. Southeastern Pennsylvania 
Transportation Authority2 decision that the 
Commission should provide in-depth legal 
analysis and updated research on this issue. 
Since then, the Commission has examined 
social science and criminological research, 
court decisions, and information about 
various state and federal laws, among other 
information, to further assess the impact of 
using criminal records in employment de-
cisions. 

 

5. Did the Commission receive input from 
its stakeholders on this topic? 
 Yes. The Commission held public 
meetings in November 2008 and July 2011 
on the use of criminal history information 
in employment decisions at which wit-
nesses representing employers, individuals 
with criminal records, and other federal 
agencies testified. The Commission re-
ceived and reviewed approximately 300 
public comments that responded to topics 
discussed during the July 2011 meeting. 
Prominent organizational commenters in-
cluded the NAACP, the U.S. Chamber of 
Commerce, the Society for Human Re-
sources Management, the Leadership Con-
ference on Civil and Human Rights, the 
American Insurance Association, the Re-
tail Industry Leaders Association, the Pub-
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lic Defender Service for 
the District of Columbia, 
the National Association 
of Professional Back-
ground Screeners, and 
the D.C. Prisoners Pro-
ject. 

 

6. Is the Commission 
changing its fundamen-
tal positions on Title  
VII and criminal record 
exclusions with this 
Enforcement Guid-
ance? 
 No. The Commission will continue its 
longstanding policy approach in this area: 

• The fact of an arrest does not establish 
that criminal conduct has occurred. Arrest 
records are not probative of criminal con-
duct, as stated in the Commission’s 1990 
policy statement on Arrest Records. How-
ever, an employer may act based on evi-
dence of conduct that disqualifies an indi-
vidual for a particular position. 

• Convictions are considered reliable 
evidence that the underlying criminal con-
duct occurred, as noted in the Commis-
sion’s 1987 policy statement on Convic-
tion Records. 

• National data supports a finding that 
criminal record exclusions have a disparate 
impact based on race and national origin. 
The national data provides a basis for the 
Commission to investigate Title VII dispa-
rate impact charges challenging criminal 
record exclusions. 

• A policy or practice that excludes eve-
ryone with a criminal record from employ-
ment will not be job related and consistent 
with business necessity and therefore will 
violate Title VII, unless it is required by 
federal law. 

 

7. How does the Enforcement Guidance 
differ from the EEOC’s earlier policy 
statements? 
 The Enforcement Guidance provides 
more in-depth analysis compared to the 
1987 and 1990 policy documents in sev-
eral respects. 

• The Enforcement Guidance discusses 
disparate treatment analysis in more detail, 

and gives examples of situations where 
applicants with the same qualifications and 
criminal records are treated differently 
because of their race or national origin in 
violation of Title VII. 

• The Enforcement Guidance explains 
the legal origin of disparate impact analy-
sis, starting with the 1971 Supreme Court 
decision in Griggs v. Duke Power Com-
pany, 401 U.S. 424 (1971), continuing to 
subsequent Supreme Court decisions, the 
Civil Rights Act of 1991 (codifying dispa-
rate impact), and the Eighth and Third Cir-
cuit Court of Appeals  decisions applying 
disparate impact analysis to criminal re-
cord exclusions. 

• The Enforcement Guidance explains 
how the EEOC analyzes the  job related 
and consistent with business necessity 
standard for criminal record exclusions, 
and provides hypothetical examples inter-
preting the standard. 

• There are two circumstances in which 
the Commission believes employers may 
consistently meet the  job related and con-
sistent with business necessity defense: 

• The employer validates the criminal 
conduct exclusion for the position in ques-
tion in light of the Uniform Guidelines on 
Employee Selection Procedures (if there is 
data or analysis about criminal conduct as 
related to subsequent work performance or 
behaviors); or 

• The employer develops a targeted 
screen considering at least the nature of the 
crime, the time elapsed, and the nature of 
the job (the three factors identified by the 
court in Green v. Missouri Pacific Rail-
road, 549 F.2d 1158 (8th Cir. 1977)). The 

employer’s policy then 
provides an opportunity for 
an individualized assess-
ment for those people iden-
tified by the screen, to de-
termine if the policy as 
applied is job related and 
consistent with business 
necessity. (Although Title 
VII does not require indi-
vidualized assessment in 
all circumstances, the use 
of a screen that does not 
include individualized as-
sessment is more likely to 
violate Title VII.). 

• The Enforcement 
Guidance states that fed-

eral laws and regulations that restrict or 
prohibit employing individuals with cer-
tain criminal records provide a defense to a 
Title VII claim. 

• The Enforcement Guidance says that 
state and local laws or regulations are pre-
empted by Title VII if they purport to re-
quire or permit the doing of any act which 
would be an unlawful employment practice 
under Title VII. 42 U.S.C. § 2000e-7. 

• The Enforcement Guidance provides 
best practices for employers to consider 
when making employment decisions based 
on criminal records. 

  ____________________ 

1 See, e.g., EEOC Decision No. 70-43 
(1969) (concluding that an employee’s 
discharge due to the falsification of his 
arrest record in his employment applica-
tion did not violate Title VII); EEOC Deci-
sion No. 72-1497 (1972) (challenging a 
criminal record exclusion policy based on 
serious crimes); EEOC Decision No. 74-89 
(1974) (challenging a policy where a fel-
ony conviction was considered an adverse 
factor that would lead to disqualification); 
EEOC Decision No. 78-03 (1977) 
(challenging an exclusion policy based on 
felony or misdemeanor convictions involv-
ing moral turpitude or the use of drugs); 
EEOC Decision No. 78-35 (1978) 
(concluding that an employee’s discharge 
was reasonable given his pattern of crimi-
nal behavior and the severity and recent-
ness of his criminal conduct). 
2 479 F.3d 232 (3d Cir. 2007).  
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Read more at: www.eeoc.gov 

⇒ Click on  “About EEOC” 

⇒ Click on  “Laws, Regulations,  

Guidance & MOUs” 

⇒ Click on  “Guidance” 

⇒ Click on  “Enforcement  

 Guidances and Related  
Documents” 


