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Liberty does not
consist in mere
declarations of the
rights of man.
It consistsin the
trandlation of those

declarations into
definite actions.
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From the Executive Director’s Chair

The new year is upon us and the
Commission certainly wants to continue
the great progress it has made over the
last severd years with the reductionin
open cases and waiting time. We dso
want to continue the progress of keeping
the gaff current in specific training tech-
niquesin order to keep abreast of the
kind of discrimination the agency receives
in complaints. The complaints being re-
ceived now are more diverse in nature;
the issues are no longer smple. Because
the complaints are more complex, contin-
ud gaff training is necessary to invedtigate
the kinds of dlegations being made.

With the Legidature in sesson,
we aso need to relate the Commission's
work to the oversight committee so that
they are acquainted with the Commis-
sons work and budgetary needs.
KHRC's great successin this area over
the last few years has hel ped the agency
reach the level of praseit has garnered
from the public, the Adminigration, and
the Legidature.
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Recent
vacancies on the [
Commission '
Board have
been filled with

two new ap-
pointments made
by the Gover- i _
nor's Oﬁ.l Ce’ KII—| FIQ?ZmE\;e(';fJIt?\?:r 6i rector
Errol Williams
from Topeka and Deborah Wheder from
Emporia.
| am pleased to comment on the

harmonious relationship that the Commis-
soners, as abody, have experienced over
the last severd years. Thisrelationship
reflects the high professonalism and stan+
dards of the agency and its commitment
to its mission and to the people of the
State of Kansas.

The Kansas Human Rights Com+
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New Commissioners Appointed to KHRC

On November 16, 2000 Governor
Graves gppointed Errol Williams of
Topeka as the new Commissioner repre-
senting one of the two statutory Commis-
gon pogtionsfor industry. Mr. Williams
replaces Robert Lay who relocated to

Oregon.

Deborah Wheder of Emporiawas
appointed on December 21, 2000 as the
other industry representative. She re-
places Onofre Astorga of Dodge City.



COMMISSION
MEETING

The Kansas Human
Rights Commission
meets monthly at
various locations
throughout the state.
Commission
meetings are open to
the public and
individuals
interested in
attending may
obtain more
information by
contacting the
Commission’s main
office.
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Kansas Human Rights Commission
AREA OFFICES

MAIN' OFFICE, TOPEKA:

900 SW Jackson, Suite 851-S
Topeka, KS 66612-1258
Voice (785) 296-3206
Fax (785) 296-0589
TTY (785) 296-0245
Toll-Free (888) 793-6874

WICHITA  OFFICE:

130 SMarket, Suite 7050
Wichita, KS 67202
Voice (316) 337-6270
Fax (316) 337-7376
TTY (316) 337-6272

DODGE CITY OFFICE:

Military Plaza Offices, Suite 220
100 Military Plaza
Dodge City, KS 67801
(316) 225-4804
Fax (316) 225-4986

INDEPENDENCE OFFICE:

200 Arco Place, Suite 121
Independence, KS 67301
(316) 331-7083
Fax (316) 331-7135

RC

SIONERS

.

ROBERT A.WESLEY
Chairman
Real Estate, Independence

JAMESE. BUTLER
Vice Chairman
At Large, Manhattan

DEBORAH WHEELER
Industry, Emporia

BRENDA C. JONES
Labor, Kansas City

DAVID A. HANSON
Law, Topeka

BETH BRADRICK, Ph.D.
Labor, Pittsburg

ERROL WILLIAMS
Industry, Topeka

The SPECTRUM isapublication of the Kansas Human Rights Commission. Free subscriptionsare
available. If you would like to be placed on our mailing list, please contact our main office at the above
address. All comments and suggestions are appreciated, and should be addressed to the editor, Jaclyn
Reish, at the main officein Topeka: (785) 296-3206 or jaclyn.reish@state.ks.us

Assistant Director Celebrates Tenurewith the State

A KHRC gaff member recently cele-
brated his tenure with the State of Kansas.
Robert “Mike” Hollar has been with the
State for atotal of ten years. Mike has been
Assgant Director of the KHRC for 2 1/2
years. He was awarded an anniversary pin
and a certificate of gppreciation by the
KHRC Commissioners at their November
mesting.

KHRC Commission Chairman Robert A. Wesley
congratulates Assistant Director Mike Hollar.
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| nvestigator s Acknowledged for Achievements

Specid Investigators Vamba Nzwilli,
Bill Wright, and Kathy Prochazka were hor+
ored by the KHRC Commissioners for their
achievement in the number of closed cases
they have garnered inthepast year.  Ina
ceremony during the October KHRC Com+
mission mexting, the Investigators received
award certificates to acknowledge their hard
work. In addition, the three were sent to
Floridain October to the National Associa
tion of Human Rights Worker’ s annud con-
ference. In recent years, the KHRC hasre-
duced its case load sgnificantly from an dl-
time high reported in March 1995.

Pictured are Chairman Robert A. Wesley
Investigators Bill Wright & Vamba Nzwilli,
Vice-Chairman James E. Butler and Executive
Director WilliamV. Minner. Not pictured, Kathy
Prochazka.

Pretext Significant Issuein Reevesvs.

By Barbara Scott Girard, Saff Attorney

On June 12, 2000, aunanimous U.S. Supreme
Court reversed aU.S. Court of Appealsfor the
Fifth Circuit ruling, which overturned ajury's ver-
dict in favor of an age discrimination plaintiff. Jus-
tice O'Connor's decision in Reevesv. Sanderson
Plumbing Products, 120 S. Ct. 2097 (2000), re-
adopted prior Supreme Court precedents on the
burden of proof standardsin discrimination cases.

Facts

In the Reeves case, Mr. Reeveswas a57-year-
old supervisor who had 40 years of seniority with
the company. Reeves and two other supervisors (a
45-year old manager and mid-thirties supervisor)
werein charge of the "Hinge Room." The manager
informed the Director of Manufacturing, who was
married to the company President, that production
was down because employees were often absent,
arriving late, and leaving early. After areview of
time records demonstrated that there were no
problems with attendance, the Director ordered an
audit. The audit disclosed a number of timekeep-
ing errors and alleged handwritten misrepresenta-
tions. The Director of Manufacturing, together
with other upper level officers of the company,
recommended that both the plaintiff and his
45-year old manager, but not the younger supervi-
sor be terminated for falsification of records. The
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Court noted that the defendant's evidence re-
vealed that two years earlier, Reeves had been
placed on 90-day probation for unsatisfactory per-
formance after an audit disclosed a"very lax as-
sembly line."

Supreme Court Decision and Rationale

In reversing the Fifth Circuit, the Supreme Court
held: "The Court of Appealsimpermissibly substi-
tuted its judgment concerning the weight of the
evidencefor the jury's." The Court opined that a
plaintiff's primafacie case, combined with suffi-
cient evidence to find that the employer's asserted
justification isfalse, may permit, but does not re-
quire, the "trier of fact to conclude that the ent
ployer unlawfully discriminated.” In reaching this
conclusion, Justice O'Connor reaffirmed the shift-
ing inferences and burdens that the Supreme
Court has previously found applicable in discrimi-
nation cases. She assumed, but did not decide
definitively (because the issue was not briefed by
the parties), that the prima facie case set out in the
Court'sopinionin McDonnell Douglasv. Green,
411 U.S. 792 (1973), is applicable to claims under
the ADEA.

Once aplaintiff has made a showing--which
many circuit courts have described as being alow
threshold--the defendant must provide alegiti-

(Continued on page 5)

Changeisthe
law of life. And
those who ook
only to the past
or the present
are certainto
miss the future.

John F. Kennedy



Hold fast to
dreams for if
dreamsdieg, life
is a broken
winged bird that
cannot fly.

Langston
Hughes

Senators & Staff Honored at Commission Meeting

By Caryl Hines, Secretary to the Director

At the December 15 Commission
Meeting two retiring Kansas senators were
honored by the Kansas Human Rights Com-
mission and were given plagues in apprecia
tion of their support of the agency during
ther tenuresin the legdature. Vice-
Charman James Butler made the first pres-
entation to Senator Sherman Jones from
Kansas City, saying that Senator Jones car-
ried out his dutiesin a distinguished manner.
Senator Jones remarked that with hisretire-
ment dl isby no meansfind, that he will find
something to do, “if | haveto buy ahorse
and ride off into the sunset.”

Executive Director Bill Minner made
the presentation to Senator Tim Emert from
Independence, highlighting his legidative ac-
complishments and saying that his replace-
ment “had some big shoesto fill”. Senator
Emert commented, “1 sSincerely believe, that
inthe eight years |’ ve been in the legidature,
that no organization hascome so far. . . eve-
rybody in this room has done a magnificent
job...”

Executive Director Minner dso pre-
sented Chief Legd Counsdl Brandon Myers

Executive Director William V. Minner honors
Chief Legal Counsel Brandon Myersfor his many
years of service with the Sate of Kansas.

a certificate and pin for his over 20 years of
date service, cdling him “the glue that holds
ustogether.” In addition, Chief Legd Coun
sl Myerswas recognized by former Execu-
tive Director/Commissioner Robert Lay (by
way of letter) for his excellence and dedica-
tion.

Following the presentations, Judy
Krueger, Secretary of Appointments from
the Governor's office, brought greetings
from the Governor. She said, “We are very
proud of al of you, you ve done a remark-
able job. You have a great agency.” She
adso acknowledged that this medting was
Commissioner Onofre Astorga's last, as he

Senator Tim Emert with KHRC Executive
Director William V. Minner.

Senator Sherman Jones with
KHRC Vice-Chairman James E. Butler.
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Pretext in Reeves vs. Sander son

(Continued from page 3)
mate, nondiscriminatory reason for the employ-
ment action taken. The burden then shifts back to
the plaintiff to show that the employer'sjustifica-
tion for the adverse employment action was pre-
textual. Community Affairsv. Burdine, 450 U.S.
248, 254, 101 S. Ct. 1089 (1981). However, inlarge
part due to the Supreme Court's cryptic analysis
of the McDonnell Douglastest in its 1993 deci-
sionin St. Mary's Honor Center v. Hicks, 509 U.S.
502, 113 S. Ct. 2742 (1993), the circuit courts have
disagreed over how to apply thisfinal step in the
burden-shifting analysis. The Court's decision in
Reeves, without explicitly referring to either of
these two approaches by name, resolved the con-
flict by adopting the "pretext only" standard.
Having found that the three replacements for
Reeveswere all in their thirties, the Supreme Court
held that the prima facie case had been estab-
lished, and that the burden of production, but not
persuasion, then shifted to the employer, who
must state a legitimate non-discriminatory reason
for its discharge decision. Justice O'Connor found
that Sanderson Plumbing indeed met its burden
by producing evidence sufficient for ajury to de-
termine that the discharge was due to inaccurate
attendance records.

Reeves then had the ultimate burden to
prove discrimination. In order to meet this burden,
he had to establish that the proffered rationale
was a pretext for discrimination "by showingthat
the employer's proffered explanation is unworthy
of credence." Initsruling on this point, the Court
reaffirmed its decisionin St. Mary's Honor Center
v. Hicks, 509 U.S. 505 (1993), that rejection of the
employer's proffered explanation does not compel
judgment for the plaintiff because the ultimate
question is the existence of discrimination, and
disbelief of the employer does not necessarily
prove discrimination. However, it is certainly per-
missible for the trier of fact to conclude that there
was discrimination if it disbelievesthe stated ra-
tionale for the decision. The Supreme Court held
that proof that the employer's proffered rationale
should not be believed can be "quite persuasive"
in establishing a"cover up" for adiscriminatory
purpose.

Importance of Reeves

The Reeves decision effectively overruled
lower courts that applied the "pretext -plus" stan-
dard. Conseguently, the decision may place em
ployersin a precarious position when the plaintiff
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has shown that the employers' proffered reason is
false, but where such reason may have been of-
fered to disguise areason that is nondiscrimina-
tory yet "unbecoming or small-minded, such as
back-scratching, log-rolling, horse-trading, insti-
tutional palitics, envy, nepotism, spite or per-
sonal hostility.”

The Court's decision in Reeves may have
significant legal consequences for both employ-
ees and employers. Employeeswill no longer be
required to provide independent evidence of dis-
crimination to survive motions for dismissal,
which means they can take their caseto ajury
and not let ajudge decide it. Employees may now
attempt to sharpen the fact-finder's focus on
whether the employer was being "candid" in the
reason it gave for the adverse employment action.
Evenif the plaintiff's case is submitted tothe jury,
the plaintiff still bears the ultimate burden of
showing both that the employer's explanation
was false and that discrimination wasthe red rea-
son for the employment action. Accordingly, sim
ply casting doubt on an employer's | egitimate,
nondiscriminatory reason will not, in most circum:
stances, be enough for aplaintiff to prevail before
ajury.

The Reeves decision will likely lead lower
courts to become more stringent when consider-
ing whether to grant summary judgment in dis-
crimination litigation. The ultimate issuein dis-
crimination lawsuits is the decision-maker's mo-
tive, which suggests arelatively easy burden for
plaintiffsto proffer some evidence that the articu-
lated reasons for the decision were pretextual.
Once this minimal showing is made at the sum-
mary judgment stage of litigation, the jury should
resolve the ultimate issue of discrimination. In
other words, some legal scholars believe that the
Reeves decision will mean that more employers
will haveto gototrial and let the jury decide an
employment discrimination case.

The ultimate
measure of a
man is not
where he
standsin
moments of
comfort and
convenience,
but where he
stands at times
of challenge
and
controversy.

Martin Luther
King, Jr.



Kansas Human Rights Commission
900 SW Jackson, Suite 851-South
Topeka, KS 66612-1258

We’re on the web!
www.ink.org/public/khrc

Eternal Vigilance isthe Price of Freedom.

February isBlack History Month...

TheLifeof Frederick Douglass

Borninto slavery, Frederick Douglass lived to become one of the most influential figuresin African
American history. As ayoung man and aslave in Maryland, Frederick Douglass was recognized as a bright
young man by both blacks and whites. During hislife asa slave in Baltimore he learned to read and write and
passed his knowledge along to other blacksin Baltimore. Douglassis remembered as a great speaker. His
speaking abilities were developed in the secret debating club called the East Baltimore Mental Improvement
Society.

He escaped from slavery to New Bedford, Massachusetts in 1838. There he discovered the newspaper of the leading white
abolitionist William Lloyd Garrison, The Liberator. Because of his speaking ability, Douglass soon became the major drawing card
at meetings of the abolitionist society.

From 1845 to 1847, Douglas would travel in Great Britain speaking for the elimination of slavery. Whilein Britain he expanded
hisview of the struggle for human rights. In 1846 he wrote to Garrison, "I cannot allow myself to be insensitive to the wrongs and
sufferings of any part of the great family of man [sic]."

During the Civil War Frederick Douglass worked as an enlistment officer and encouraged President Lincoln to make Emancipa-
tion anissuein the Civil War. Following the war Douglass would work for the Freedman's Bureau, the Freedman Bank and hold vari-
ous government appointmentsincluding minister to Haiti and US marshal for the District of Columbia.

A Black History Profile from Brightmoments.com. Compl ete biography available at http://www.brightmoments.com/



